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21l inquiries concerning this release should be directed

Office, (212) 488-3485; John O'Connor, Regional Director,’
Eastern Regional Office, (518) 473-1095; Karen Schimke,
Regional Director, Buffalo Regional Qffice, (716) B47-3145;
Frank Petrus, Regional Director, Western Regional Office,
(716) 238-8201.

I. Purpose

The purpose of this release is to inform local
districts and authorized agencies of the provision of
Chapter 811 of the Laws of 1986 which prohibits the
publication of the entlre petition to terminate parental
rights.

IT. Background

Section 617 of the Family Court Act contains the
procedures which must be followed when serving a summons
and petition in a proceeding to terminate parental rights.
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Pursuant to Section 384-b.3{e) of the Social Services

Law, service of process shall be made in accordance
with Section 617 of the Family Court Act whenever a
proceeding to terminate parental rights is initiated

in family court irrespective of the grounds listed in
the petition. Section 617 of the Family Court Act specifies
that the parent(s) must be given a copy of the petition
and notice of the proceedings, preferably through personal
service, at least twenty days prior to the court ordered
date of appearence. That section further states that

if, after reascnable efforts, perscnal service is not
'made, such substitute service or service by publication

as may be ordered by the court shall be sufficient. -

Prior to the enactment of this new legislation,
a judicial order for service by publication usually
was Interpreted as requiring publication of the entire
petition, including the detailed allegations, in a news-
paper most likely to be seen by the parent(s). However,
because of the increase in the average age of a child
now being adopted, concern was raised that such publi-
cation could prove embarrassing to the child. In ad-
dition, it was thought that such details were unneces-
sary to provide adequate notice to the parent(s). Chap-
ter 811 of the Laws of 1986 resolves these concerns.

III. Program Implications

With the enactment of Chapter 811 of the Laws of
1986, when a judge orders service of a summons with
notice of a proceeding to terminate parental rights
by publication in a newspaper, the law now mandates
that "in no event shall the whole petition be published.®
The law further specifies that the notice shall state:

"“1. the date, time and purpose of the proceeding,

2. that upon failure of the person summconed to
appear, all of his or her parental rights
in the ¢hild may be terminated, and

3. that his or her failure to appear shall con-
stitute a denial of his or her interest in
the child, which denial may result, without
further notice, in the transfer or commitment
of the child's care, custody or guardianship
or in the child's adoption in this or any
subsequent proceeding in which such care,
custody, or guardianship or adoption may be
at issue.":



IV. Reguired Action

Preparation of the petition to terminate parental
rights and notification to the parent(s) are usually
considered the responsibilities of an agency's attorney.
However, the lack of sufficient legal staff or differing
practices in the local district may mean that these
responsibilities are left to the caseworker. Therefore,
when a judge orders service by publication, either the
legal staff person or the caseworker who prepares the
summons with notice for publication must insure the
notice includes only the information contained in paragraphs
1., 2. and 3. of Section III. )

It is important to note that before the court will
order service by publication, the agency must convince
the court that reasonable efforts have been made to
locate and personally serve the parent(s). Such efforts
should include the folleowing:

° A check of the telephone directories of
those cities where the parent{s) have
been known to reside.

Inquiries at the Post Office, Board of
Elections, Department of Motor Vehicles,
Social Services Department, Social Security
Administration, the police department,

etc.

® Requests for assistance from the support
enforcement unit, parent locator service
and putative father registry.

The agency's attempts must be documented in an affidavit
which is attached to the motion for service by publication.

Once the court is satisfied that the exact where-
abouts of the parent{s) cannot be determined and an
order is given by the judge for service by publication,
the law now provides that only the summons with notice
and those items mandated tqo be included in the notice
may be published. Publication must occur in newspapers
designated in the order as likely to give notice to
the parent(s). A single publication in only one news-—
paper designated in the order is sufficient.

The law further stipulates in Rule 316 of the Civil
Practice Law and Rules, which pertains to all orders
of service by publication, that the publication of a




i A

—f-

summons with notice must be made within thirty days
after the order is granted. Service is complete on
the twenty-eighth day after the day of publication.

V. Effective Date

This directive is effective March 15, 1987, ret-
roactive to August 2, 1986, the effective date of Chap-
ter 81l of the Laws of 1986.
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STATE OF NEW YORK

’ ‘ 8891~-A
Cal. No. 1191

IN SENATE

Antit 22, 19R6 :

Introduced by Sen. COOK -+ read twice and ordered printed, and when
printed -to be committed toe the Committee on Child Care -- reported
favorably from said committee, ordered to first and second report, or-
dered to a third reading, emended and ordered reprinted, retaining its
place in the order of -third reading

an ACT to emend the family court sct, in relstion to the service of a
SuUmmons

The Pecple of the State of New York, represented in Senate and Assem-
biy, do enzct as follows: .

Section 1. Subdivisien (d) of section six hundred seventeen of the
family court act, as added by chapter six hundred sixty-six of the laws
of nineteer, hundred seventy-six, is amended to read &s follows:

(d) Service of the [petition} summons and other process with a notice
as specified herein by publication shall be made in accordance with the
provisions of CPLR 216, pravided, however, that a single publicstion of
1he summens or other process with a notice as specified herein din only
one newspeper designated in the order shall be sufficient. In no event
shall the vhole petition be published. The petition shall be delivered
to *h# person summoned at the first court appesrance pursuant to section
cne huncref fifty-four-a of this chapter. The notice to be published
with the sumsons or cther process shall state: :

1. the cate, time, place and purpose of the proceeding,

2. that wupon failure of the person summoned ro appear, all of his or
ter parental rights in the child may be terminated, and

4. that his or her failure to appear shall constitute a denial of his
or her interest in the child, which denial may result, withour further
notice, in 1he transfer or commitment of the child's care, custody or
rFuesrdianship or in the child's adoption in this or any subseguent
—rocecding in  which such care, custody or guardisnship or adoprion may

21 . be at issuve,
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§ 2. This act shall take effect immediately.

EXPLANATION--Matter in italics (underscored) Is new; matter in brackets

| ] is old law to be omitted.
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